EPA Region 10 Tribal Operations Committee (RTOC)
P.O. Box 689
Spokane, Washington 99210
www.regionl0rtoc.net

September 5, 2025

Peggy S. Browne

Acting Assistant Administrator for Water
U.S. Environmental Protection Agency
Washington, D.C. 20460

Submitted to cwa401@epa.gov

RE: Comments on Notice of Consultation and Coordination on Upcoming Efforts
to Address Implementation Challenges Associated with Clean Water Act
Section 401

Dear Acting Assistant Administrator Browne:

This letter is sent on behalf of the Tribal Caucus members of EPA Region 10’s Tribal Operations
Committee (“RTOC”). This letter is not sent on behalf of EPA Region 10 or any employees of
EPA, but solely tribal government representatives of the RTOC. This letter in response to the U.S.
Environmental Protection Agency’s (EPA) request for tribal input on what EPA termed the
“regulatory uncertainty or implementation challenges” related to the Clean Water Act (“CWA”)
Section 401 certification process as conducted pursuant to the 2023 Water Quality Certification
Improvement Rule, 88 FR 66558 (September 27, 2023) (“2023 Rule”).

Clean water is essential to many Tribes, not just as a source of sustenance, but also for cultural,
medicinal, and spiritual reasons. The protection of water quality is vital to the survival of Tribes.
The RTOC strongly believes that EPA must engage in consultation on a government-to-
government basis with tribal governments to fully understand the impact of the proposed changes
to the Clean Water Act’s regulations on treaty rights, tribal communities, and tribal resources.
Webinars, comment letter, and phone calls are not consultation. EPA officials must meet face-to-
face with tribal elected officials to comply with their obligations to consult.

Tribal communities, for whom fishing is critical not only for subsistence, but for cultural and
commercial purposes will be most affected by changes to the 2023 Rule. Sharing and eating fish
is an integral part of Tribal culture, religion and social fabric in Region 10, and it is well-
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documented that Tribal communities consume fish at a higher-than-average rate. Many Tribes in
Region 10 have treaty-protected rights to fish both on and off their reservation that preserve for all
time the right to engage in commercial, subsistence, and ceremonial fishing. Tribes that rely on
locally caught fish for subsistence are already subject to impacts associated with projects impacting
water quality and will experience greater harm because of changes to the 2023 Rule.

In its May 21, 2025 memorandum, EPA emphasizes the “specific and limited role” that states and
Tribes play in the CWA § 401 licensing and permitting process.! The memorandum expresses
EPA’s concern that Section 401 not be used “as a weapon to shut down projects for reasons with
no basis in the statute or applicable regulations.”” It mentions in particular “energy, critical
mineral, infrastructure and development projects.” As noted in the memorandum, however, these
concerns stem from only a small group of stakeholders who participated in a Senate Subcommittee
hearing in 2025. Nevertheless, EPA seems to have highlighted this limited stakeholder testimony
to buttress its claim of regulatory uncertainty stemming from the 2023 Rule.

In the question-and-answer segment of the July 23, 2025, tribal kick-off webinar, NTWC
Chairman Norton voiced his concern that EPA seems to have already decided to revise the 2023
Rule to constrain state and tribal participation in federal licensing and permitting actions through
the CWA § 401 certification process. Chairman Norton explained that his concern arises both from
the May 21, 2025, memorandum and from EPA’s tribal consultation notice, in which, as noted
above, EPA appears to have predetermined that regulatory uncertainty and implementation
challenges with Section 401 exist. In response, however, EPA stated it had not yet decided and
reiterated its dedication to fairly considering all tribal concerns and experiences when evaluating
potential changes to the 2023 Rule.

Based on EPA’s assurances, the RTOC is providing these responses to EPA’s request for input on
the six topics listed in EPA’s Consultation and Coordination Plan, which are the same topics listed

in EPA’s simultaneous notice to the public.?

Responses to EPA’s Specific Requests for Input

1. Defining the scope of certification and of certification conditions.

The RTOC recommends that EPA continue to adopt a broad view of the scope of certification
under CWA § 401(a) by having the certifying agency consider water quality related impacts from
an activity rather than limiting its consideration to a specific discharge. In the 2023 Rule, EPA
explained that adopting a scope of review focused on the “activity as a whole” or “project in
general” is more consistent with the purposes of the CWA than the 2020 Rule’s “discharge-only”
limitation. The broader scope of review also aligns more closely with the text of Section 401, its
legislative history, and the principle of cooperative federalism. EPA therefore relied on the term

' The May 21, 2025 memorandum is available at: https://www.epa.gov/system/filies/documents/2025-
05/clarification-re-application-of-cwa-401-certification may:2025.pdf

? May 21, 2025 memorandum at 1.

3 “Establishment of Public Docket and Listening Sessions on Implementation Challenges Associated with
Clean Water Act Section 401,” 90 Fed. Reg. 29828 (July 7, 2025).
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“activity” to define the scope of review in the 2023 Rule, which it interpreted to mean the “activity
in its entirety.”*

The requirement for certification is triggered when an applicant’s actions, or “activity,” may result
in a discharge into navigable waters (that is, a “water of the United States”). Both the CWA itself
and its legislative history support a broad scope of review. For example, Section 401(a)(1) opens
by stating the certification applies to “any activity ... which may result in any discharge” (emphasis
added). The EPA therefore interpreted the scope of certification to include the activity itself rather
than just the discharge.’

Moreover, this interpretation is consistent with Supreme Court precedent, which EPA referenced
in the 2023 Rule, noting that “authoritative Supreme Court precedent” supports interpreting
Section 401 to extend to the “activity as a whole.”® The definitive Supreme Court case on this
issue is PUD No. 1 of Jefferson County v. Washington Dept. of Ecology, which held that Section
401 “is most reasonably read” as authorizing the certifying authority to evaluate and place
conditions on what the Court described as the “project in general” or the “activity as a whole” to
assure compliance with various provisions of the Clean Water Act and “any other appropriate
requirement of State law,” once the predicate existence of a discharge is satisfied.” EPA is in fact
bound by the Supreme Court’s interpretation of the statute. Loper Bright Enterprises v. Raimondo,
603 U.S. 369 (2024).

Focusing on the activity makes CWA § 401 more effective in protecting water quality. This scope
of certification allows Tribes to holistically consider the range of possible impacts to their water
resources that would be caused by the licensed or permitted project, including all potential point
and nonpoint source discharges and all other activities with the potential to affect water quality
(e.g., construction and operation of the project or facility, which are specifically referenced in
Section 401(a)(1)). The validity of any specific condition imposed by the certifying authority will
depend on an analysis of all relevant facts, including state and tribal water quality requirements.
See PUD No. 1,511 U.S. at 711.

EPA also should continue to interpret CWA § 401(d) to require certification conditions that
implement the activity-based scope of certification discussed above; any narrower interpretation
would be inconsistent with the statute, as interpreted by the Supreme Court.® Thus, when an
activity is subject to the requirements of Section 401, the certifying agency may impose conditions

42023 Rule, 88 Fed. Reg. at 66592.

> 88 Fed. Reg. at 66592.

°Id.

"PUD No. 1,511 U.S. 700, 711-12 (1994).

¥ CWA § 401(d) states that "any certification issued under this section shall set forth any effluent limitations,
and other limitations, and monitoring requirements necessary to assure that any applicant for a Federal
license or permit will comply with any applicable effluent limitation and other limitations" required under
various sections of the Act, “and with any other appropriate requirement of State law set forth in such
certification, and shall become a condition on any Federal license or permit subject to the provisions of this
section” (emphasis added). The courts have understood the italicized terms to mean that the certifying
authority is permitted to impose conditions that pertain to water resource concerns specific to the violation
of its water quality standards.



and limitations on the overall activity, not simply on the discharge.” These additional conditions
must subsequently “become conditions of the resulting federal permit or license.” EPA states that
“the federal agency may not select among conditions when deciding which to include and which
to reject.”! Furthermore, if the federal agency opts not to accept all conditions associated with the
certification, the permit or license may not be granted.!! The EPA indicates that these
considerations may encompass a wide range, provided they are pertinent to water quality.!? In sum,
the scope for the purpose of including conditions in a certification and the scope of review for
purposes of whether to grant certification are the same.!3

The RTOC recommends that EPA continue to interpret the scope of certification explained in the
2023 Rule, which remains consistent with the “activity as a whole” approach EPA has followed
for most of the past several decades.'* This interpretation also implements the principle of
cooperative federalism outlined in Section 401 and the CWA as a whole by allowing states and
Tribes to more effectively protect their waters in the context of federally authorized projects.

2. Defining “Water Quality Requirements.”

The RTOC also supports the definition of “water quality requirements” in the 2023 Rule. Section
401(d) requires that the discharge at issue meet “any other appropriate requirement of State law.”
The 2023 Rule therefore interprets “water quality requirements” as including requirements with
any relationship to water quality, consistent with the statutory language and like EPA’s long-
standing guidance.'?

EPA’s decision to define “water quality requirements” broadly to include “any limitation,
standard, or other requirement under the provisions enumerated in Section 401(a)(1), any federal
and state laws or regulations implementing the enumerated provisions, and any other water-quality
related requirement of state or tribal law regardless of whether they apply to point or nonpoint
source discharges” was based on the text of Section 401(d), the purpose of the CWA, and its
legislative history, and it is consistent with the Supreme Court’s holding in PUD No. 1.'® As EPA
explained in the preamble to the proposed Water Quality Certification Improvement Rule,
Congress originally thought to limit the scope of Section 401(d) but ultimately, “consistent with
Congress’s objective to empower states to protect their waters from pollution, Congress
‘expanded’ the scope of section 401(d) ‘to also require compliance with any other appropriate
requirement of State law which is set forth in the certification.””!” Notably, in PUD No. I the Court

? EPA 2010 Section 401 Handbook, at 10 (quoting PUD No. 1, 511 U.S. at 712). The 2010 Handbook is
available at https://19january2017snapshot.epa.gov/sites/production/files/2016-

11/documents/cwa 401 handbook 2010.pdf.

' EPA 2010 Handbook, at 10 (citing Am. Rivers, Inc. v. FERC, 129 F. 3d 99, 110-11 (2d Cir 1997)).

" Id

12 See also PUD No. 1.,511 U.S. at 712).

13 88 Fed. Reg. at 66605.

14 See, e.g., EPA Handbook, “Wetlands and 401 Certification” (April 1989) (1989 Handbook), at 25-26.
15 See, e.g., 1989 EPA Handbook at 26.

1687 Fed. Reg. 35318, 35347 (June 9, 2022) (Proposed CWA Section 401 Water Quality Certification
Improvement Rule).

7 Id., citing S. Rep. No. 92-1236, at 138 (1972) (Conf. Rep.).
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held that a state may condition Section 401 certification “upon any limitations necessary to ensure
compliance with state water quality standards or any other appropriate requirement of state law”
(emphasis added), including protection of designated uses.

Certifying authorities must evaluate a wide range of water quality impacts, including a project’s
potential effects on designated uses, such as those related to recreation and other water activities.
Various court rulings have aided EPA in assessing possible water quality effects on state and tribal
standards. For example, the Tenth Circuit upheld EPA’s decision to enforce Isleta Pueblo standards
that were based on a ceremonial use requirement.!® The court determined that EPA is authorized
to issue a National Pollutant Discharge Elimination System permit that, in accordance with the
Tribe’s water quality standards, protects ceremonial water use.!” Citing this case, EPA’s 2010
Handbook instructed state agencies that “protection of the cultural or religious value of waters
expressed in state or tribal law can also be relevant to a certification decision, even when not
included as part of a water quality standard.”?°

For all these reasons, the RTOC strongly recommends that EPA retain its 2023 definition of “water
quality requirements.” This definition allows certifying authorities to determine when an activity’s
impact on water quality is sufficient to warrant imposing a condition on a certification, based on
all relevant and appropriate requirements of state or tribal law.

3. Any data or information on how EPA should consider whether a neighboring
jurisdiction’s water quality may be affected by discharge for purposes of Section
401(a)(2).

Given the range of federal licenses and permits subject to CWA § 401(a)(2) and the variability
within projects, each “may affect” determination will be fact-dependent, based on the specific
circumstances at play. It is therefore impossible to develop set “parameters” for EPA to consider
when making these determinations.?! Rather, the factors influencing each determination will vary,
based on the specific context.

In the 2023 Rule, EPA declined to identify such factors in advance due to the fact-specific nature
of these determinations, but stressed instead EPA’s discretion to look at various factors.>> EPA
suggested various factors that it might consider, including “the neighboring jurisdiction’s views
on the effect of a discharge from the project on its water quality,” but did not require any particular
set of factors.”> The RTOC supports this approach and requests that tribal factors also be
considered when a Tribe is the neighboring jurisdiction.

'8 City of Albuquerque v. Browner, 97 F. 3d 415, 427 (10" Cir. 1996).
Y Id. at 423, 427.

292010 Handbook, at 21.

2190 Fed. Reg. at 29,829.

22 88 Fed. Reg. at 66,644.

21d.



“May affect” determinations regarding Tribes must include cultural and subsistence uses of water
and water-quality-dependent resources.?* For example, Anishinaabe Tribes depend on wild rice,
or “manoomin,” not only for food but as part of their cultural identity, and manoomin in turn
depends on unpolluted water. In fact, the White Earth Band of Ojibwe enacted a tribal statute that
recognizes and protects the rights of manoomin to flourish.?> As another example, many Tribes
across the country have subsistence fishing rights that also depend on preserving and protecting
water quality. Similarly, many Alaska Native Villages have educational rights to take certain
quantities of fish that again are dependent on protecting water quality.

Finally, it must be recognized that many Tribes have treaty rights to water-quality-dependent
resources in areas outside the boundaries of their formal reservations, many of which have been
confirmed by the Supreme Court and other federal courts.?® Tribes’ treaty rights must be
recognized when EPA conducts its “may affect” determinations for Tribes that are neighboring
jurisdictions under Section 401(a)(2).

4. Any data or information on establishing categorical determinations under Section
401(a)(2).

EPA is requesting data or information regarding specific types of activities or waterbodies, or
regional or other circumstances that may assist the agency in establishing a categorical
determination for potential exemption from project review by neighboring jurisdictions under
Section 401(a)(2).

The RTOC agrees with and supports the assessment of Earthjustice and the Native American
Rights Fund (“NARF”) that EPA is not authorized to establish categorial determinations for
exemption from Section 401(a)(2).%” In particular, Section 401(a)(2) on its face does not provide
EPA with such authority. Earthjustice and NARF highlight that Congress could have empowered
EPA to create categorical exclusions yet opted not to do so. EPA has discretion to determine
whether an activity “may affect” a neighboring jurisdiction, but it is still required to make that
determination; it cannot simply exempt entire categories of activities from Section 401(a)(2).

Moreover, given the fact-specific nature of the “may affect” determination, it is not feasible for
EPA to create across-the-board exemptions for certain projects in a way that would lead to accurate

# See, e.g., Michigan v. U.S. EPA, 581 F.3d 524, 525 (7™ Cir.2009) (recognizing that a tribe’s “cultural and
religious traditions...often require the use of pure natural resources derived from a clean environment.”).
5 See, e.g., Great Lakes Fish and Wildlife Commission, A Guide to Understanding Ojibwe Treaty Rights
(2018), available at http://www.glifwc.org/publications/pdf/2018TreatyRights.pdf; MN DNR, Main
Treaties Page, available at https://www.dnr.state.mn.us/aboutdnr/laws_treaties/index.html.

2 See, e.g., Minnesota v. Mille Lacs Band of Chippewa Indians, et al., 526 U.S. 172 (1999) (confirming
off-reservation usufructuary rights under the 1837 Treaty); Lac Courte Oreilles v. Voigt, 700 F. 2d 341 (7th
Cir. 1983), cert. denied 464 U.S. 805 (1983); Lac Courte Oreilles v. State of Wisconsin, 775 F. Supp. 321
(W.D. Wis. 1991); Fond du Lac v. Carlson, Case No. 5-92-159 (D. Minn. March 18, 1996) (unpublished
opinion); United States v. Michigan, 471 F. Supp. 192 (W.D. Mich. 1979); United States v. Michigan, 520
F. Supp. 207 (W.D. Mich. 1981).

27 See Comments of Earthjustice, Native American Rights Fund, et al. on Establishment of Public Docket
and Listening Sessions on Implementation Challenges Associated with Clean Water Act Section 401, 90
Fed. Reg. 29,828 (July 7, 2025), submitted August 6, 2025.
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“may affect” determinations. As EPA explained in the 2023 Rule, “may affect” determinations are
intrinsically dependent on specific facts and can vary based on a range of factors.?® The EPA
previously concluded that it would be inappropriate to adopt an exhaustive list of factors for
making “may affect” determinations, for this reason, which equally contradicts the feasibility of
creating categorical exclusions from Section 401(a)(2).

5. Any data or information on stakeholder experiences with the 2023 Rule, including
certification procedures, the 401(a)(2) process, and the application of treatment in a
similar manner as a state solely for Section 401.

The 2023 Rule provided several features intended to shorten and clarify the certification process
both for Tribes and for permittees. For example, the 2023 Rule includes a pre-certification process
where permittees can meet with state or tribal regulators and obtain feedback about their regulatory
concerns, allowing permittees to address those concerns in their final applications. Similarly, the
2023 Rule provides guidelines for determining the “reasonable time” necessary to process a
certification request and for starting the clock on the statute’s one-year limitation for action. These
provisions have worked well for the Tribes that have engaged with them.

The RTOC appreciates your consideration of these comments and specifically requests that EPA
provide an update on any proposed modification to the 2023 Rule at one of its meetings.

Sincerely,
anxﬂ/mma/ Lot Aock

Raymond E. Paddock III
Central Council of the Tlingit and Haida Indian Tribes of Alaska
Region 10 Tribal RTOC Chair

28 88 Fed. Reg. at 66,645.



